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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ARISTOTLE INTERNATIONAL, INC.,
Plaintiff, Civ. No. 051700(TFH)

VS.

NGP SOFTWARE, INC,,

Defendant.

FINDINGS OF FACT &
CONCLUSIONS OF LAW
7KLY FDVH LQYROYHVY D GLVSXWH EHWZHH@st8t®OD LWL 11 $ L

Defendant NGP6RIWZDUH ,QF ZKLFK BBFD PHW K3 THaaloH U LQ
Aristotle claims that NGP has esnged in false and misleading advertising in violation of section
43(a) the Lanham Act, 15 U.S.C. § 1125(@a)connection with the sales of its computer software.
NGP counterclaimghat Aristotleviolatedthe same provision of theanham Actby publishingfalse

and misleading comparative advertisements aimed at persuading customers to cthods¥ Rr'W Q H |V
VRIWZDUH RYHU 1*37V 1*3 DhaddsRle@nsy athinst\AriSt@e Xcfirfg@adt anly
the ads involved in the counterclaim, but a host ofrsttieat Aristotle has published that reference

NGP.

The Courtpreviously GHQLHG WKH SDUWLHVY FURVYV, RKWVIdeR Q IRU
some specific findngt HODWHG WR W.K$HJ BDW RWIDW] , ROMOIOP V, QF14Y | 1*3 €

F. Supp. 2d 1D.D.C. 2010) Accordingly, the Court heldve-day EHQFK WULDO WR |[KHDU
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evidence. ThismemRUD QG XP VHWYV | RuiMgKd fAcKarnd &dholudion§ daw. After

FDUHIXOO\ UHYLHZLQJ WKH HYLGHQ Bétl fRdihgdbH&t &and/ WULDO W

conclusions of law, and the entire record of this cdmeCourt concludes that neitherrtyas entitled

to any relieffor the reasons set forth below.

Findings of Fact

The following findings of fact are based on the evidetestimony and evidenteresented

aawuLDO WKH SDUWLHVY VWLSXODWLRQV RI XQGLVSXW

A. The Parties and the Marketplace

Aristotle and NGRprovidepolitical software products and related services for the nationw
political and campign marketplaceFounder and Chairman of NGP, Mr. Nathaiehriman
Pearlmari , TR1® 31; Founder and CEO of Aristotle, Mr. JoRmillips ®hillips”, TR 11 131,

That marketplace includes elected officials, candidates, political action ittesn PACs” ,*

! JLQGLQJV RI IDFW PD\ DOVR DSSHDU LQ WKH 3&RQFOXVLRQV RI
finding or conclusion, nahH &RXUWY{V FKDUDFWHUL]DWLRQ FRQWUROV
2 The Court uses the abbrevitiQV 3-;" 33;" DQG 3';" WR UHIHU WR 3-RLQW ([K

SHIHQGDQWTYV ([KLELW" UHVSHFWLYHO\

The Court designates the bench trial transcripts as folldasuary 4, 201franscript( TR 1 ); January 5, 2011
transcript IR 11~ January 6, 2011 (morninganscript IR Il © January 6, 2011 (afternooy U D Q VIRU
IV " January 7, 2011 (morningganscript IR V"~ January 7, 2011 (afternootmanscript IR VI~ January
10, 2012transcript IR VI ~.

4 CorporationsDbQG WUDGH DVVRFLDWLRQV IRUP 3%&V WR KHOS WKHP
including corporations and unions, gives money to political parties . . . [because] they believe that if they
solicitations for such contributions, eledtand appointed officials will ignore their views or, worse, that
competing business interests who do make large contributions to the party in question will have an adva

LQIOXHQFLQJ OHIJLVODWLRQ RMcGWel H BEQ,RY1H.LB@P.ROQI6, 38 FBERAL R
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political party organizations, tradesociations, corporations, 5@janizationsand other entities
required to report political fundraising contributions and expenditures. The markespdatiee

federal, stateand local level Pearlman, TR | 31; Phillips, TR 1131.

John Phillips and his brother founded Aristotle in 19B8illips, TR 11 130. Aristotle
represents itself to be ngoartisar? i.e., it is irrelevant to Aristotle whether a clienta®emocrat or
Republican Phillips, TR 11 131, 144 Aristotle Executive Vice President of Sales, Mr. Gor&aball

Stoll ', TRIV 20. However sinceat least WKH PDMRULW\ RIhéwbsew RW
Repuwblican. DEX 268; JEX 11 2Phillips, TRIl 144#5. Indeed, aproximately Rl $ULVW
federal Houseandidatesoftwareclients wee Republican in th2010 election cycle. DEX 268
President of NGP, Mr. Stuaftevelyan Trevelyan , TR VI 73#5. It has sold its software to a
number of higkprofile Republicans such dshn Boehner, Eric Cantor, Trent Lott, Tom Delay, Jg
Ashcroft, Newt Gingich, and Dennis HasterDEX 268; JEX 112 In the 2006 t®2007time frame
SULVWRWOHTY PDLQ FRPSHWLWRUYV IR UwefeGaoiriplBt€&Camyaigns)
and FECFile®, although Aristotldater purchased CompleteCampaigrhillips, TR 11l 26:2225.
On the Democratic side, Aristott®mpetes with NGP and a nber of other software vendors.
Phillips, TR 11 132:68; JEX 316 (list of software vendoys Since its bunding,Aristotle has becomsq

a highly visible and influential firm in this marketplace.

(D.D.C. 2003) (quoting Sen. Rudmagge also Pearlman, TR 52 54 (explaining nature of PAQsTrevelyan,
TR VI 15:1546:15, 24(same)

° 8 7 UHIHUV WR WKH VHFWLRQ R -pvofitsleMydyedrrRoG HW DISI3 O IERHVE IGsH.
v. FEC, 581 F.3d 1, 4 (D.C. Cir. 2009Yhese nonSURILW VT JR D O Mfluizhtidg SrlattePripting © \ 3
influence the selection, nomination, election, or appointment of any individual to any Federal, State, or Ig
public office or office in a political organization, or the election of Presidential orBitktHVLGHQW LD
U.S.C. § 527(e)(2).

FECFile is a free software program offered by the Federal Ele@ommission. Phillips, TR 122:540.
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Nathaniel Pearlman founded NGP1i897 PearlmanTR |159:2325,163:24. Since that
time, NGP and Aristotle havéirecly competedor the provision of politicksoftware in the political
and campaigmarketplace.ld. 31; Phillips, TRIl 132. Pearlman ran the company out of his attic
the first four ad-a-half years. Pearlman, TRL61:1#. 1*3fV ILUVW FOLHQWYV ZH
needed technologicalandH GHU D O (O H FW L REC &&pbring\¢dnpkaQce 3oftware to
assist heir customersld. 161:843. But beginning inapproximate\2000, NGP started working
with prominent Democratic senators such as Hillary Clirgeamo switched to NGP from Aristle)

and Mary Laudrieuld. 16162. Like Aristotle, NGP hasincebecome a major fixture in this

for

UH 1>

marketplaceand the number of Aristotle clientdo have switched to NGP over the years is roughly

3LQ WKH .HearkmahL FRMR1:46. Less thartencustomerdiave switched from NGP to

Avristotle. Id.

Unlike Aristotle, NGPmarkets itself aa partisan firm, favoring Democrat#.is undisputed
thatatDOO UHOHYDQW WLPHV WKH YDVW PDMRULW\ R Iddtes3
andorganizations.JEX 179 (NGP client list)The remainder comes from sste PACs(NGP has
roughly tendirect PAC clients)corporations, tide associationgompliancdirms, nonprofits, and
other saleshroughcertainre-seller agreementslrevelyan TR V 9809; JEX 179 It isfurther
undisputed that NGP has never maintained a client relationship Riepublican candidate,
RepublicarPartycommittee or any other entity with an ideological Republican allegiarindeed,
in 2004 when Congressman Ray Alexander switched allegiances from the Democratic to the
RepublicanParty NGP dropped him as a customer. JEX HFaariman, TR 187:174.88:2. NGP

has apparently dorthis with other clients as welPearlman, TR 188:12), and in at least one ath

Mr. Pearlman actually worked at Aristotle for two years approximately from 1988 to 1990. PediRnalg9.
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instance\NGP referred a potential customer to another firm because the candidate was a RepU
PX 14,NGP Head of Sales MEhrisbpher Massicotte Massicotte Dep. at 100:1228 NGP has
consistently emphasized this Democrafiegiance in itadvertising. Such advertising, discussed

below, lies at the heart of this case.

B. 1 * 3 JRartisanAdvertising

Since its inceptiofNGP has spent approximately $2,000 per year on advertiSmeyelyan,
TR VI 55:2156:6. It spends nononey on billboardsradio, or television advertisenten Pearlman,
TR 1193:1046. Instead,1*3TV DGYHUWLVL @t$ of isQuebdiiel() 062: F5R Q) V
descriptions in political directoriesd(; see also JEXs 176, 304), and relatively shgstoduct and
service @scriptiongistributedto prospective clientsJEX 177;Peariman, TR 150:6451:10. NGP
also sometimes sends blast emails to itstiexg customersPearlman, TR 193904. Thus, a

VLIQLILFDQW SDUW Rido RBAXUNGW K U RMLINY AIEX$)1E3 b &#.R X

Also since its founding 1*3fV DGYHUWLVLQJ KDV HPSKDVL]HG
Party and Democratic interestnd that at least as between Democratic and Republican candidg
and organizations NGP is exclusively Dacratic. See, e.g., PearlmanTR 150, 5152 (NGP has
3DOZD\V DGYHUWLVH>G @ W K.DRt exairiple HNEP spt&aRsRiisDmbssdgdid
websité (JEXs 9, 9a, 9b, 9¢c, 9d, 9e, 9f, 10, 10a, 10b, 10c, 34), in advertisements (JEXs 15, 11
19a), through flyers (JEX 17), through web fodR U 3 EXpBsIs byMr. Pearlman (JEXs 21, 22),

by newsletters (JEX 18), at seminar presentations (JEX 20), and by communications with indi

8 The objection raised regarding this deposition designation as being beyond scope is overruled.

o NGP created its first website in appnmétely 1999. PearlmaiR | 32.
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customers and prospects (JEXs 13, 13a, 13b, 13c, 13d, 13234313h, 13i, 13), D4see also

PearlmanTR | 31 82.
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e 1*3 Work[s]jonlyfor ' HPRFUDWY DQG WKHLU DOOLHV =~ {(; E
HPSKDVLV DGGHG Dépvingvnly Damothatsb« Q& WKHLU DOQOLH
(NGP website) (emphasis added).

e 31*3 VHHNV WR EH D UHVSRQVLEOH GHGLFDWHG SDU
common goalVictorious Democrats.” - (; (HGP website) (bold in original).

e 3+we arePARTISAN «~ - (; (@GP website) (bold in original).

e 31*3 VHHNV WR PDNH MK 7HHOMAWRAXD Z R DIJH SD|VVLR
GHOLYHULQJ WHFKQRORJ\ DQG VXSSEXMWNER 'HPRFUD
website) (bold in original).

e NGP fliers offering a donkey mas&tW QDPHG 3/HIW\he DewWodPaE RO [RI W
Party JEX 17; Pearlman, TR3B.

e Changingl*3fV FRORU VFK2006F VMQRKERODR U VHUYLFH WR '}
JEX 9f PearlmanTR 1 36:540.

e 36LQFH RXU LQFRUSRUDWLRI@shgp6 ¢gHOHFWRIHPRF1LD W
9c (NGP website).

e ,Q $XIXVW WKH :DOO 6WUHHW -RXUQDWSXEQOLVK
Article” 6 KRUWO\ WKHUHDIWHU 1*3 OLQNHG WKLV |DUWI
of its advertising.NGP also emailéthisarticle to its clientsJEXs10, 10a, 10b, 24;
PearlmanTR 13889; PEX 14Peariman Depat331:2 43. TheWSJ Articlewas
G LV S O D\H GwRhaitelfoBdrvostwo years. PearlimaiR 139, 40; PEX 14,
Trevelyan30(b)(6) Depat56:1522, 5814 #47. The article stated that Pearlman
SIRUPHG 1*3 LQ ZLWK D PLVVLRQ WR KHOS RQO\ "H
GLGQYW OLNH WKH 3 GEHDL RD @ HXYWRIPHUV ~ - (; E

e 3:KDW PDNHV XV >1*3@ XQLTXH LQ RXU ZRUOG LV WKI
ZH RQO\ ZRUN ZLWK "HPRFUDWV« >:@H DOVR ZRUN Z|

10 OU 3HDUOPDQ WHVWLILHG WKDW 2EOXH” PHDQV 3'HPRFUDWV ~ BUHG~

NGP seeks to elect gnDemocratic Party candidates. Pearlman, TR 885

- 6 -




Case 1:05-cv-01700-TFH Document 200 Filed 09/21/11 Page 7 of 43

AmendedVversion

committed to getting Democrats elected like the AHD, SEIU, and America
9RWHV = (@ay 20@6 prospective customer communication)

¢ In March 2005, the NGP website linked alwlog written by Mr. Pearlmarin his

ZHE ORJ OU 3HDUOPDQ VWDWHG 3«:KHQ , VWDUWUWHG

choose Democratnly as a marketing strategy. | simply wanted to be able to look
the mirror and be proud of my work and my clients. hted to work for the good

guys and | wanted that ethicto bealory DOXH RI P\ FRPSDQ\ =~ -

Such examples are generally representative of similar NGP ads appearing in the record

Mr. Pearlman testified that this partisan message means N@Bsbas between Democrat
and Republican candidates, is pagive of only Bemocratic candidatesnd ideologicallyaligned
Democratic entitles like party committeeSee generally Pearlman, TR 84 #5. But NGP does not
only sell its software to Demoatc candidates and Democratiaf® committeesOver the years,
NGP has also disclosedsills toPACs, corporations,nal other types of organizatiofgs.e., entities
thatmaybe either partisan or bipartisan, depending on their puguder ideologicaposture Such
disclosures rarely label these entities apditisanandtheyalwaysappearLQ FRQWH[W Z
usual messages of professed Democratic allegiance or surrounded by otherwise Democratic

credentials.

For example,n 1999, NGP advertise KDW LW SURY L Gbnpattigavs VR IW
'"HPRFUDWLF FDPSDLJQV DQG '"HPRFUDEXIGE BIRMEINERFDO F
DGYHUWLVHG WKDW LW VROGSWR IIWR\P HL QRW &fRhie\aDWR LiReQ Y
NGPlisted its Demoratic affiliations. JEX 67. In 2004 and 2Q08GP similarly advertised that it
VROG WR 33$&BUBQWYQRQG VHOHFW FRUSRUDWLRQV
filing of this lawsuit in 2005, NGP has also disclosed in its website thatfitsare was being used
by fundraising and complianéems, such as Perkins @oLLP and Winpisinger AssociatesEXs

-7 -
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6569, 224 Perkins Coie LLP, whichppaently only deals with Democratic candidafe=e JEX
179 p. 2350)has its own nopartisan AC that NGP servicefearimanTR 116667; JEX 259,
butthatPAC, specifically, hasotbeenlisted on the NGP web sitédvloreover in its proposals to
clients 1*3 KDV VWDWHG WKDW LW LV UHFRPPHQGHG E\ WKH
firms, state parties, arACs = - (; %DWHV 13*%* alsoadvegisgdin/political

magazines and publications that it provides its seswicd®’ACs and/or corporations. J&EX76, 304

Additionally, 1*3V ZHEVLWH RIWHQ UH I HdrtbHd®IaW & g&riiz&t\don® (
WKDW ZHUH XVLQJ LWV VR(WZDUH DG HSYRUUHWYVIRAMHS UR J
F °D ZLGHRIDUURIWHVVLYH B88%CD ZLGH YDULHW\ RI)SU
JEX9a CQXPHURXV SURUUMHYNVIBYODODRQXPHURXY SURJUHVNLY
Pearlman, TR128 6LPLODUO\ D UHFHQW 1*3 FXVWRPHU SURSR
6XPPDU\" VWDWHV WKDW 21*3 KDV PHW WKH QHHGV RI D

fundraisng firms, union[s], noprofits, and other progressives ". (emphais added) Mr. Pearlman

1 3'&&

NG RV
UHV\
JRJUF
H RU.
VDO

YDU]I

statedDW WULDO WKDW WKH WHUP 3SURJUHVVLYH” JHQHUD|OO\ C

leaning causes and/or Democratic Padaydidates.PearimanTR | 84.

1*31V DGYHUWLVLQJ KDV UHFHQWO\ FKDQJHG LQ WZ
SRQO\ IURP WKH SKUDVH 2RQO\ "HPRFUDW }h dbQuGViay RO83. U
although Mr. Pearlman has testified thia change did nosignificantly alter the substance of that
language PEX 14, Pearlman Dept 12980; see also PearlmanTR | 13687; Trevelyan, TR V

9:24,16 Second, NGRISOGURSSHG WKH ZRUG 3SDUWLVDQ" IURP L

R UH(

DOOL

WV Z

2009, although NGP continee WR FODLP LW LV 3SDUWLVDQ ™ LQ LWV VWDC
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advertisemets and a recent press relea3eevelyan, TR V89, 12; JEX 59, 6(p. 2859,61. NGP

has not committed to maintang either change permanentiyrevelyan, TR V 24 25, 2728

7KH PHUJHU RI 1*3 ZLWK 9RWHNANSFWALKDW DRSS D HWQ W
partisans and labor unions among other clients, ditrigger DQ\ PDWHULDO FKDQJ

advertising regarding its Democratic allegiance. Trevely&y 91:648.

C. The Capitd AdvantageResellertAgreement

1. Background and Terms

Capitol Advantagegka3&45R0O00 &DOO" X RLV Bpa@Ea®provider of
software and services to a variety of entiti€f-Roll Call Vice President of Operations, Mr.
BarkleyKern ¥Kern”, TR VII 54:657:3. Its clients are ngpartisan or bipartisan corporations al
trade associationdd. 56:10+ , Q &% DSSURDFKHG 1*3 EHFDXVH
in obtaining political reporting software and prefereeonestop shop for their political software
needs.ld. 58:5H47. CA did not have the expertise or money to build the software itself, so it

approached NGP for helpd. 58:1824.

2Q 0D\ 1*3 VLIQHG DQ DJUHHPHQW Atluanmé&ges(GA H

and NGP Partnership AgreeméntW KCIA Agreement . JEX 1. Despite the title, the agreement

created no legal partnership, but was, rather, a reseller license agréeihgatze CA the exclusive

right to provide a rebranded versiond*3V VRIWZDUH ZKLFKPAGBuderH N Q

1 $ 3SDUW Qeherdlinheansi>D@ YROXQWDU\N DVVRFLDWLRQ RI WZR RU ¥
D EXVLQHVYV BlRdk B WRDICWONARY (9th ed. 2009. As discussethfra, NGP and CA caowned
nothing and CA was assigned too many exclusive responsibilities uedenritract to characterize the CA
Agreement as a partnership.

VION V:

H WR

&$TV

QWL

)RZQ

PRUH &
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1RUWK $PHULFD WR 3FRUSRUDW L Re@ning 920 @darizafioly R ~I( D W
In exchange for the exclusive license, CA paid NGP royalties on the PACBuilderlsalasl. The

&% $JUHHPHQW DOVR JDYH 1*3 YHWR ULJKWV ZLWK UHVS

Id. DW 3$Q\ OLFHQVH RU DJUHHPHQW IRU WKH &%$3%$& VR

LRQV

HFW

WZD I

VKDOO EH UHDVRQDEO\ DFFHSWHEHHHO WR G H3MARNHER T DIXKHW K D V

RUJD QL {(EEwIn&{PR | 199200)and NGP has indicated that they would have vetoed sugh a

sale if it found the sale to be unacceptalbte. 103+ 1*3 ZRXOG KDYH YHWRHG

sell PACBuilder to, for exapie, Swift Boat Veterans for Truth)

8QGHU WKH &% $JUHHPHQW WKH 3%$3&%XLOGHU FXVW

- (; DW 7KLY VWDWHPHQW LV ERUQH RXW LQ WKH &%

marketing, selling, and prieg the productld.; Kern, TR VII 5961. CA also provides its customers

with technical support and traininglern, TR VII6162. NGP does, however, have some indireq
PACBUuilderclient contact. For example, if CA cannot ansite X VW R P H U VdieStidhs, ICA
may contact NGP to resolve the issue, but the customer never directly contactsdN&ZR63.
1*3 DOVR LQLWLDOO\ WRRN SRVVHVVLRIQ@., RGRnfade@e H Q W V|
3$&%XLOGHU XVHUTV GDWD FRé&@EDAN aE38;IReZrimMARL 78,V VR
Trevelyan,TR V 84 86) and NGP hosted ats servers the data for some PACBuilder users. SJE>
at 3,8; PearlmanTR 179. However, NGP performed such services for CA, having no business
arrangement with the PACBUd#r clients.See, e.g., PearlmanTR | 77, 15354; Trevelyan, TR V

8486. Thus, at all times under the CA Agreement, CA stood between NGP and the PACBuIl

customers.PearimanTR Il 7:5& (NGP never worked with the CA clients directly).

12 The parties would determine jointly whether a particular organization was oigleft-leaning. JEX 1 at 2.
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The CAAgreeP HQW DOVR UHIHUV WR D VHSDUDWH *FRQILGHQW

into the CA Agreement by reference. JEX 1 at 6. NGP conceded that the CA Agreement was

FRQILGHQWLDO EXW WKDW 1*3 GLGQTW WKL Q Nnter, dri@hat

ERXYV

CA was the party that primarily desired confidentiality because it wanted to preserve the impression

to its clients that it was selling its own product. Pearlrii&h| 10609; TrevelyanTR V 65 $66;

Kern, TR VIl 62:1622, 64:843. The CAAJUHHPHQW SURYLGHG WKDW 3>D@W

1*3 PD\ WHOO FXVWRPHUVY DQG SURVSHFWYVY WKDW 1*3 LV
Apparently, CA has only disclosed the relationship in instances where a prospective customel
recognb]HG WKH VRIW XKerd,AIRIN 62:23836. Although the CA Agreement was
initially designated as confidential in this case, on May 12, 20E0Court ordered that parts of the

CA Agreement previously designated asfidential be unsealed. DKNo.133

WKH

has

NGP and CA entered into a new agreement in August 2009, running through January 31,

-(; 8QGHU WKH WHUPV &$ PD\ VHOO D UHEUDQGH
DQG WUDGH D stR.FThe lahigiage\tohcerninghtt OHD QL QJ fv ZzDV G
may sell its software to any corporation or trade association provided that it is not a customer

prospective customer of CAd. at 2. Most other terms remained substantially the same.

Over the years, the CA atlonship has represented roughty 1 R1 1*3V UHYHQ
Trevelyan,TR VI 4:28. That percentage will likely drop to approximately 1.5% in 2011 due to

1*31V PHUJHU ZLWK DQRWKHU FRB2DLHII.LQ 'HFHPEHU
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2. & $ Clents

At the time of tial, there were 57 PACBuilder userSee Trevelyan,TR V 21:1420;
TrevelyanTR VI 6:1345. All of them are corporate and trade association PA@ss undisputed
that the PACBuilder clients are nqartisan or at least are not ideologically beholderany political
party. For example, the Printing Industries of America, the Professional Insurance Agents, theg
American Iron and Steel Institute, Title Industry, and National Association of Mortgage Broker
specify on their websites that they are 1partisan. JEX 302, 293, 278, 28291. Others explicitly
state that they are bipartisan. X288 (Consumer Electronics Association), 275 (American
Academy of Physician Assistants). Other organizations do not provide their party affiliation by
insteadstate that they support candidatd® support their issues. JE282 (American Road &
7TUDQVSRUWDWLRQ %XLOGHUV $VVRFLDWLRQ VWDWHV W
who strongly support federal transportation investment, and Cssignal leaders who shathe
OHJLVODWLYH $SPRPH¥DQ :LQG (QHUJ\ $VVRFLDWLRQ VW

HOHFW FDQGLGDWHYVY WR WKH 8 6 &RQJUHVV ZKR VXSSR

LQ $PHULFD’

CA clients gie to both Republican and Democratic candidatesmany instances such
clients have given more money to Republican candidates than Democratic candidates. In the|
election cycle, thirteen individual corporate and trade association PACs using PACBaidtegave

more of its money to Republicans than to Democrats. JEXs 11, 11a, 11e, 11h, 11n, 11p, 11r,

13 &RUSRUDWH DQG WUDGH DVVRFLDWLRQ 3$&\ [DW HGF DYDHET R3MLE M
may only solicit funds from the individuals associated with their sponsoring organizagioa, corporation.
Trevelyan, TR VI 67.
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11w, 11bb, 11gg, 11hh, 11¥pPearlmanTR | 556, 9495, In the 2008 election cycle, twelve
individual corporate and trade association PACsguBIACBuilder each gave more of its money td
Republicans than to Democrats. JEX%c, 119, 110, 11s, 11aa, 11dd, 11lee, 11jj, 11nn, 11qq, 1]
11tt; PearlmanTR | 7576, 9495. In the 2010 election cycle, eleven PACBuildentseach gave
more of its noney to Republicans than to Democrats. JEXs 11b, 11f, 11j, 11u, 11x, 11z, 11ii, ]
11mm, 1100, 11rr; PearlmafR | 756, 9495. Thus, an individual PAC using PACBuilder gav
more money to Republicans than to Democrats at tleiast-six times sinc€005. Nine such times,
PACBUuilder clients contributed to Republicans over Democrats by margins of approximately 3
to 1 and even 9to 1. JEXs1], 11a, 11b, 11c, 11e, 11f, 119, 11h, 11j. However, all of the PA(
guestion have contributed to Dearats (JEX 315 (showing PACBuilder users during 2008 and 2
election cycles)) and all but approximately five of the 57 current PACBuilder users contributed
to Democrats in at least one recent election cydkeXs 308, 3153ee also Trevelyan, TRV 21:14+

20. This memorandum will refer to the PACBuilder clietitat have given more to Republicans th

Democrats in a recent election cyake W KRe¢péblicanGiving PACs” It is thePACBuildersales to

the Republican Giving PACs that Aristotle claillDNHV 1*3qV DGYHUWLVLQJ |

In June or July 201INGP edited its website to state that its software was being resold-b
Roll Call (the entity that purchas&@h). JEX 224; StollTR V 61:24. However, at least at the timg
of trial, NGP had never specifically advertised that it allowed its software to be used by entities

gave more money todpublicans than Democsat PearlmanlR 1112:1722.

14 JEX 11 includes documenpseparediy a website called OpenSecrets.org that summBEf2data. The partie

stipulated that, unless otherwise objected to, such summaries are to be relied on as substitutes for the o
FEC dataTR V 7.
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3. 720 Strategies

In 2010, NGP entered intmarrangement with 720 Strategfesvhich isalso a nofpartisan
provider of services and technologyhat is similar to the CA AgreemeniEX 5 720 Strategies
and CAhad been under common ownership, but w@énwas later sold to CQoll Call, 720
Strategies, which was then no longer affiliatethv@A, approached NGP to enter into this deal
Trevelyan, TR V1 4:216:13 $FFRUGLQJO\ 6WUDWHJILHV LV UH¥&H

its own customers, buais of the time of tal, 720 $rategies ont had two such clientsSee JEX 7.

D. Aris W R WGR-REMted Advertisinty

Aristotle has launched an ad campaign to educate the marketplace about this lawsuit §
claims and to create the impression that NGP is not a partisan firm due@éthgreement anthe
ensuingPACBuildersales to te Republican Giving PACsSuch efforts have been remarkably
aggressivand comprehensiveEqually remarkable, however, is the abseindée record of

evidence that the ad campaign worked.

The centerpiece of thieffort appears to leewebsiteoriginally named askngp.com RDO7 or
2008. JEX 265. Aristotle sentWKH OLQN IRU WKLV ZHEVLWH WR 1*3¢
ODWHU FKDQJHG W Kndtrabhlowd.dohtBFe\IEQR PIB.H h#WwRebsite contains detaile

LQIRUPDWLRQ D EtRiKgNVedardrip\its DEnovetdtic allegiance and details essentially

15 Since at least 2004, Aristotle has published various advertisements that, in some wageréfé&en In this

VHFWLRQ WKH &RXUW IRFXVHV RQ $ULVWRWOHYY DGYHUWLVHHPA
inffra WKDW $ULVWRWOHYYV FODLP IDLOV RQ LWV PHULWYV DGYHUY\
aremoottDQG DGYHUWLVHPHQWY VROHO\ DSSOLFDEOH WR 1*39YV F
Conclusions of Law section.
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same allegations made in this lawsuit. It also provides information regarding certain PACBuUilg
users that contribute substantial amounts of money to Republichnk.alsocontans a form letter
template, intended for NGP customelst website viewers can send N{BRicating that the

FXVWRPHU ZDV PLVOHG E\ 1*3éqibtibgdietbdl DGYHUWLVL

References to this website have been made in othstofiel adsargeting NGP For instance
$ULVWRWOH VHQW D VHULHV RI SRVWFDUG PDLOHUV WR
been selling its software through a third party to Republican and GOP organizations, and dire
the recipients to visit asigp.com for more detailed informatiodEXs 2514564, One such mailer
included a picture of former President George W. Bush, stéthVVLRQ $FFRPSOLYV
suggested that NGP works with Republicans. Aristotle then sent out a second mailer showing
pLFWXUH RI 3/HIW\ ~ 1*3V PDVFRW ORRNLQJ Bl&ghant.PIEX U §
252. The ad campaign has included other efforts as virelthe summer of 2007Aristotle published
and distributed an article it created in a fake magaggM O OHG WKH 36 RIWR2®168] (Q
169 W LQYLWHY FOLHQWYV WR FRQWDFW 1*3 WR DVN O0U 3

suggesting that NGP serves Republican interddts.

This market reducation campaigapparentlyreached a turng point in 2008 when Aristotle
hired a consultant + DPLOWR Q &HaRIiSID1 PQiNps, TR 1l 18587) to conduct focus

groupresearch regardingGP cliens WR JDXJH WKHLU UHDFWLRQV WR $

lawsuit!® 1d.; JEX 194. HamiO W Refoft \dated December 15, 2008V KHemiiton Report

contains a number of interesting finding3erhaps the most significant theme to the Hamilton Re

Aristotle has hired other consulting firms to do research in connection with its advertising campaign cond

ler

RJ DC

1*39

cting

KHG -

] a

RU Wk

TXLU

$ H D U (

UJLVW

port

erning

NGP. Phillips, TR Il 55:1256:3. For example, it has hired marketing firms, including a company by the pame

RI %ULJKW /LQH WR LPSOHPHQW l¢. BR1:41 WARSD|&/appatdhByBpeiAd3 G D W L
approximately $5,000 to $10,000 a month on such advertisingtiest I1d. 56:442.
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LV WKDW WKH FXVWRPHUV VXUYH\HG GLG QRW UeWISRQG
customers appeared to react more strong@n@legation that Republican users of NGP software

paid less than Democratic usetd. at 7.

The Hamilbn Report was also prescriptivelamilton recommended that Aristotle keep the

lawsuit in the publF TV H \ddIMntd/dqriestion NGP credentials agaatisan software vendoid. at
10. It also recommended thatistotle emphasize the pricing issue to which customers seemed
respond Id. at 7, 9. Aristotle appeared to implement these recommeéniaiait Starting a few days

after the release of the Hamilton Report, on December 19, 2008, Aristotle sent letters and em

1*37MV FOJIEMNQYB\MI7, 198see also Phillips, TR 11 196:15+ 3, KDYH WDNHQ

VWU

ails to

PXFK

advice that Hamilton gave mifound it to be valuableD G Y L FdH205:2+ 37KHLU UHVHDUFK

[Hamilton] showed that a price fi#frential would be a relevaidtwould be an important
considkHUDWLRQ DPRQJ 1*8mbrWWeRtRintis] the’communications highlight this
lawsuit, NG3 TV 35HV H O O H U.e$tht BAAGree@ &YX, suggesthat the Republican
supporting organizations using NGP software paid less for the software than Democratic NGH
clients, and once again directed recipients to the askngp.com website for furthreaiido. Id.
Aristotle casts itself in the communications as a trusteepaotisan vendor and asks that clients

consider switching to itJEXs 195, 197, 198

Thereafter, Aristotle continued to send advertisements to the market about this lawsuit
continuing torepeat its allegationgnd other comparative claim3eXs 209 and®10 (email
advertisements regarding notrobinhammwebsite sent in Februya009) JEX 215 (ds placed on
Google apparently during April 2009); JEX 216 (May 2009 email to disegarding entitlement &

refundfromNGPDQG LQYLWLQJ FXVW R Réfund/caidiratany HEXS26 (WEYdR W (

- 16 -
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2010 press release regarding FEC decision and commenting on the lawsweQ2JEa%d 229 (April

2010 emails to clients regardingiele in TechPresident and providing a separate comment regarding

this lawsuit); JEX 231 (May 2010 press release regarding certain FEC decision and comment
WKH ODZVXLW -(; -XQH SUHVV UHOHDVH UBAIDUG

Agreement); JEX 235 an®37 (July 2010 press release regarding the law$thi)ips, TR 111 91:8+

ng on

LQJ V

17 discussinglRYHPEHU SUHVV UHOHDVH DVVHUWLQJ WKDW WK

to January 2011); DEX 503 (January 4, 201dsprreleasregarding lawsuit)Again, in these

advertisements Aristotle tends to cast itself as apastisan alternative to NGP- ( ; SSURKGO\
non SDUWLVDQ VLQFH ’ -(; -partishi \exwdal Rhat r-R25lyRarD hsRepved
all partiesel XDO O\ - ( S$ULVWRWOWLKFDWWV HRFKODHRO@IRDV I

. Conclusions of Lawt Aristotle’s Claim

8QGHU VHFWLRQ D RI WKH /DQKDP $FW 3>D@Q\ S
false or misleading descriptif fact, or false or misleading representation of fact, which . . . in
commercial advertising or promotion, misrepresents the nature, characteristics, qualities, or
geographic originolK LV RU KHU R U dyQodd)\sérnvides SoHddvirRerl acid, shall be
liable in a civil action by any person who believes that he or she is or is likely to be damaged f
DFW ~ 8 6 & * D % 7R SUHYDLO RQ D /DQKDP {

VKRZ WKDW WKH Gidd W& @ prase/ dr vhide@dvht, 2)\alctually or likely deceptive,

- 17 -
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(3) material in its effect on buying decisions, (4) connected with interstate commanz(5)
actually or likely injurious to the plaintiff. Fernandez v. Jones, 653 F. Supp. 282, 2 (D.D.C.
2009)(quotation marks and citation omittedge also Riggs Inv. Mgmt. Corp. v. Columbia Pictures,
LLC, 966 F. Supp. 1250, 1267 (D.D.C. 1997) (cithid?O Petfoods, Inc. v. Ralston Purina Co., 913
F.2d 958, 964 (D.C. Cir. 1990)Aristotle alleges that whathakes 1 *3 1V DGY HU W Ltk Q

PACBuilder sales to the Republican Giving PACs.

A. False or Misleading

3$ /I DQKDP $FW SODLQWLII PXVW DOOHJH DQG SURYH
representation of fact was literally false or mBI&S LQJ WR WKH SXEOLF RU YH
Fernandez, 653 F. Supp. 2d at 32 (citations omitted). To satisfy this element, Aristotle must
demonstrate thalt *3V DGYHUWLVLQJ LV HLWKHU OLWHUDOO\ ID
consumers.Riggs, 966 F. Supp. at 1268 (citidghnson & Johnson-Merck v. Smithkline Beecham,

960 F.2d 294, 297 (2d Cir. 1992)).

$ULVWRWOH RITHUV WZR WKHRULHV IRU ZK\ 1*37V D(
DOOHJHV WKDW 1*BEFHY FR@QP VHWRFWUHDWWENndDsRLGtaktialiddinllab O (
messagesg} literally false because thepublican Giving PACDUH QRW 3DOOLHV™ H
6HFRQG $ULVWRWOH FODLPV WKDW WKH QHFHVYVD W\thAatP
NGP would never do anything help a Republican get elected, which the Republican Giving PA

dovia their contributions to Republican candidat&se Court addresses each theory in turn.

o 7KH SDUWLHV VWLSXODWHG IRU ERWK $ULVWRWOHYV FOTR\W7 D (
8.
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1. Explicit Literal Falsity 7KH '"HILQLWLRQ RI 3$OOLHV’

ThH SDUWLHYV GLVDJUHH RYHU ZKR 1*3fV WUXH FOLH
that its only clienunder the agreement is CA, while Aristotle argtneg the Court should treat the

PACBuilder clents as direct clients of NGHhe Court willassund WKDW $ULVWRWO

QWV |

HTV S

DSSOLHVY EHFDXVH HYHQ XQGHU W Hsing iFRtQterdlg iMseDOL]DWLRQ

The issue is thus whether PACs that contribute to both Democrats and Republicans
regardless of the respectimmountscan be deemedDOOLHV™ RI ERWK SDUWLH

See, e.g., PEX 14 NGP Senior Vice President Mrouis Levine tevine” Dep. at34:4 A7 (arguing

V LQ

thatthis is the cage Trevelyan,TR VI 77. The NGP ads do not defineD O O Euther, KH SDUWLH\

employees and officers appear unsure as to what this term means in the political space. For gxample

Mr. SamuelOsborne, &GP salesmansaid in a deposition that thetef® OOLHV™ LQ 1*3|TV

advertising, & OHDVW WR KLP PHDQW W RDB W DWHK H SeZIROMOBBV 2 V X
(offering testimony into the record Mr. Massicote testified that h@ncedeclined to sell NGP
software to a certain PAC because he did not consider it to be a Democrat or an ally of Demo

because it gave more to Réginsans than Democrat$ee TR IV 91 892 (offering testimony into the

SSRU

crats

record) PEX 14, MassicotteDep. at25:5 26:6.2° Mr. Brian :LOOLDPV $itk PrasRantofH 1V

ODUNHWLQJ WHVWLILHG WKDW KLV GHILQLWLPRP@rRI%wa&®e ¢\~ ZR

18 However, Mr. Osborne is a lelgvel employee who primarily sold to party leadership PACs and labor unio

=)

PACSs? i.e. not corporate or trade association PACs that CA was focusing on. He started at NGP in 2008, after

the CA Agreement was concluded, and thus never wasabétdl to corporate and tradssociation PACs.
Trevelyan,TR VI 54 H65.

19
whether he could sell to this PAG! is thus unclear to what extent the CA Agreement, which does not use
GHILQH WKH WHUP 3D O O Hrket pidjiestive. QHéOaXsb! IQt € lagpéated t6 state that entities

deal with both Republicans and Democrats can be allies of both. PEX 14, Massicotie ep681:10 (the
objection regarding this deposition designatiobeisg beyond scope is overruled)

- 19 -
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contributions tacandidates from singlepolitical party. DEX 517, Williams Dep. &3:1 20. Mr.
Stoll was unclear owherethat line should be drawin terms of percentage®©EX 517, Stoll Dep.
at71#2. OU 'HDQ 3KLOO & Brsidént tegtifieR e @alifl need to know how an entity
contributed tacandidate®ver a number of years loeé making this call. DEX 51DeanPhillips

Dep. at61:8 £8.6.

Gaining little clarity from the record, the Court consults the dictiondhe : HEVWHU {
New , QWO 'LFWLRQDRIIHBUW DPRLGHH®LWLRQ IRU 3DOO\" W
vissavis RWKHU HQWLWLHYV 7KH PRVW UHOHYDQW GHILQLW
EHWZHHOQ MR D@ G GVIRPHRFQ B WRIURYRPHWKLQJ DVVRF
The Court therefore finds that tRepublican Giving PACsan, in a strict literal sense, be deemeg
SDALHV® RI ERWK Sddgad/théyaantrbdet\bboghities which all heRepublican

Giving PACsrecentlyhavedone

7KLYV OLWHUDO XQGHUVWDQGLQJ RI WKH WHUP 3DOQ\’

8QLWHG 6WDWHV LV UHJXODUO\ FRQVLGHUH Gidedogidlo O \"
tension betweerhem? consider Sadi Arabia and Israel. More specificallgonsidera PACBuilder
client that gave a majority to Democrats in an election cyitiould be strangaendeedthat i

when a Republican senator who received thousands of dollars from thah&#ed the PAGor
being his or her ally, the PARadto inform the senator that the PACastuallyin no way his or her
ally, and that its allegiance liesstead with his or her opponenhdeed, that PACs are so easily al
to give to bothpartiesstrongly suggests that political candidates are indifferent to such consider

and are not held tiask for dealing with the enenity suchcases

- 20 -
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7KXV HYHQ LI WKH 3$&%XLOGHU FOLHQWY ZHUH FRQVLGH

advetising is notexplicitly, literally false.

2. Literal Falsity by Necessary Implication: The Understanding of the
Marketplace

$ULVWRWOH SURSRVHVY WKDW OLWHUDO IDOVLW\ PD) EH 3

j

considering the ad in its entirety, the audience wouddgsize the false claim as readily as if it ha
EHHQ H[SOLFNMWa@Qis ConsumanHegbth, Inc. v. Johnson & Johnson-Merck Consumer
Pharms. Co., 290 F.3d 578, 587 (3d Cir. 2002) (citiGtprox Co. v. Proctor & Gamble Commercial
Co., 228 F.3d 24,3 (1st Cir. 2000))see also Time Warner Cable, Inc. v. DIRECTV, Inc., 497 F.3d
G &LU DGRSWLQJ WKH SQHFHVVDU\ LPSOLFDWLRC
LP SOLFDWL R @hicktéhsQoEkpanthe ambit of literal falsity has gainedavor ina
number ofcircuits, it has not yet gaindrhctionin this circuit, and it is unclear whether it will do sg.
See, e.g., Richard J. Leightori,iteral Falsity By Necessary Implication: Presuming Deception
Without Evidence In Lanham Act False Advertising Cases, 97 TRADEMARK RPTR. 1286 (2007)
(exploring the expansion of the standard across the cixctitsvever, the Court need not detene

whether to adopt thistandarecauseven if deployed it would nditenefitAristotle.

Aristotle arguedhat the necessamnplication here is thaBtNGP would never help or serve
those [who] favor Republicaf PRUH W KD Q Atistealbs@l M. RobeBredhoff
Bredhoff” , TR I 10) althoughAristotle formulated this message slightly different in othe
instancesSee, e.g., Bredhoff TR | 31*39TV P HV\NsDhatNGP would never do anything to

KHOS HOHFW DBredhsiiX BROVULRERAD (same)Aristotle counsel Mr. DavidFierst

- 21 -
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Fierst' , TRVII 102 VDPH 30 fV 3URSRMH®@ QdnQusSiand di\L.aRb (spihe)

Mr. Phillips alsoadvocatedhis interpretatiorat trial. TR 11l 45#6; TR IV 9 0.

7KLV 2QHFHVV D Wglukregfails FobtWwolnkRiQ feasons. First, the litena¢aning
RlI WKH W H,WRick Bppearis HIV*'3 V' D G Y Hudsvddainkt@slgrajras discussed abave
SecondNGP offers an alternative prism through whiolview the marketplace that is at least as
FRQYLQFLQJ D NGP Ylité WernverkeHifity ideological and fidaological campsin the
first lie partisan Democratic and Republiczaandidatesind entities that assist such candidates
because of that political label¢ 'HPRFUDWLF FRPPLWWHHY RU SHUK
traditionalallegiance to a specific position on ssue €.g., abortion). In the otheramplie
bipartisan or nofpartisarentities that are merbusines®riented, and who do npgrticularlycare
whether they give to a Republican or Democrat so long as that candidate sthgdobtsttom lines
(e.g., a groudobbying for corn subsidiesINGP argues thdhe marketplace understands tisit
Democratonly advertisingaddressethe partisan space, and that tharketplacdurtherunderstands
that dealing with the nepartisan camp does not pollute athise pure partisan bona fid&s.
PearImanTR 13485, 51:78, 163, 165, 173; TrevelyamR V 51:342,69:44.3 10203,10709;

Trevelyan,TR VI 63 64.

To reinforce its market prisfNGP offered evidence that other, similar software companis
the maketplace that hold themselves out to be partisan simultaneously deal wiplarigan
entities. On the Republican side, a company named FRlpaertises that it provides geftware to
S5HSXEOLFDQ\W3BMIBIsee als¢Trevelyan, TR V 105:348; Trevelyan, TR VI 92:14+

18 (same); PearlmamR 11 17:1048:6. 'HVSLWH WKDW HQWLW\fV 35HSXE

2 S:LWKLQ WKH SDUWLVDQ UHDOP >1*3 LV@ D '"HPRFUDWLF ILUMR
| 51:78.
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provided its software to the Advanced Acoustic Concepts PAC through April 2010, and that
nonpartisan PAC has provided most but aibof its contributions in recent years to Democrats. J
306;see also Trevelyan, TR V 103:623 (discussing CHNI, which works only for Republicans but
also has corporate and trade association PAZsImanTR 11 17:10 48 (same).Mr. Trevelyan

testfied that on the Democratic side, vendors such as Sage Systems, and Campaign Lab have

sold their software to nepartisan PACs, such as CityPAC, Standard Insurance Co., and Silicon

Valley Bank, respectivelyTR VI 92:2583:13. Mr. Trevelyan testited that hose PACs have

contributed more to Republicans than Democrats in certain election €ydtes.

$OWKRXJIK OU 3KLOOLSV WHVWLILHG WKDW TRB®+P [
48), aurprisingly, Aristotle offeredho evidence beyonslch testimongupporting this opinionNo
survey evidence was offered expert testified, and there appearbelittle evidence discussed in
greater detail in Part 1I(B)(3)nfra 2 in therecord that customers or other entities in the marketpl
dsaJUHH ZLWK 1*31V Xu&KNIP\APYEaS @ hayvéd a slightly stronger marketplace

theory.

This cloud of ambiguityver not just the specific terms NGP uses in its advertising but th
general messagkeconveyswhen put into contexgrevents the Qurt fromconfirming $ULVW R W
proposechecessarily implied messadeQ 1 * adi¥frtisingfor purposes of literal falsitf? See
Johnson & Johnson Vision Care, Inc. v. Ciba Vision Corp., 348 F. Supp. 2d 165, 182 (S.D.N.Y.

2004) Jo be found false by nessary implication, the @llenged advertisement must be

A $OWKRXJK OU 7UHYHO\DQTV WHVWLPRQ\ LV WKH RQO\ HYLGHQ
Filpac, Mr. 7UHYHO\DQfV WHVWLPRQ\ LV HQWLWOHG WR VRPH ZHLJH
2 $OWKRXJK GLVFXVVHG LQ WKH FRQWH[W RI WKH QHFHVVDU\ LP

defeat explicit literal falsity.
— 2 3 —
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susceptibleto® PRUH WKDQ RQH LQWHUSUHWDWLRQ ° LQWH

Thus, the Court turns to whether tas are likely to mislead, confuse, or deceive consumers.

B. Deception

BecauseWKH &R XUW KDV IRXQG 1*3fV DGY HHé WduN im@sofirgd R
whether the advertisememntsverthelesDUH LPSOLFLWO\ | 2@l \orhiserdoDconfilisg
FR Q V X PSebts\Co. v. United Indus. Corp., 315 E3d 264, 273 (4th Cir. 2002%e also Clorox
Co., 228 F.3d at 33Johnson & Johnson-Merck Consumer Pharms. Co., 960 F.2d at 297American
Home Products Corp. v. Johnson & Johnson, 577 F.2d 160, 165 (2d Cir. 1978J.he partiesadvocate

different tests resgding this prongdiscussed in turn below.

1. Inherent Deception

Aristotle argues that the Court may, on its own, determine that an ad is inherently dece|
without presentation of any extrinsic evidence, cifi@ v. Brown & Williamson Tobacco Corp.,

778 F.2d 35, 42 (D.C. Cir. 1985).The case does not go this far. Rather, the case stands for tH

QDO

W WR

WKH\

ptive

e

more modest proposition that consumer survey evidence, specifically, is not necessary as a matter of

law to prove deception for implicitly false stateneen. at 39#2. But the Court must still base it

finding on some kind of evidence, such as reliable expert testimdngt 41.

Aristotle also citegauderer v. Office of Disciplinary Counsel, 471 U.S. 626 (1985) for the

same general propositiotdowever, theBrown & Williamson FR X UW H[ S O D lZQude@r]W K

B Although theBrown & Williamson court was addressing a claim made under the Federal Trade Commissidg

15 U.S.C. § 45(a) (1982), it engaged in specific analysis of Lanham Act case law for analogical purposes.

- 24 -
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Court did not go so far as to state that a judge may make such a finding withouteyviden
[although its] language seems to give a court considerable leeway, and the opinionyesgalier
WKDW LI D FRXUW |L OHSWL @ QIiEy N aa-HEs WH. RIG! TBXoER \@illiamson,
778 F.2d at 4lemphasis addedfauderer LV IXUWKHU GLVWLQJXLVKDEOH
PHDQLQJV ™ RI obdrtddyeédtised to bdrlwyers. Here, in contrast, are more ambiguous
political characterizations marketed to other persons in the political marketplatker, br reasons
already discussed above, the Court considers such terms to be too ambiddub &b decption is
seltevident. Thus,these precedents areslliited for this casehere3S\W KH FRXUWY{V UH
QRW GHWHUPLQDWLYH DBDQe6cad MomE Rrativctd S TUR2d et Hobdrapio -

omitted).

2. Deceptive Intent

a. Applicability ard Formulation

Aristotle also argues that if the Court finds that a party deliberately set out to deceive
consumers in its advertisintpen a presumption of deceptiatiaches, demanding that the opposin
party then rebut that presumption. Some circuatgehadopted this test, although the decisions af
inconsistent as tthe egregiousness of the conduct that is requiréddgger theburden shift. See
Johnson & Johnson Merck Consumer Pharmaceuticals Co., 960 F.2d at 2989 3>: @ KHUH D
adequately demonstrates that a defendant has intentionally set out toed#epublic, and the
G H | H @diligiatd conduct in this regard is of an egregious nature, a presumption arises th
FRQVXPHUYVY DUH LQ IDFW EHLQJ sidnHi titatiarComittddiphdsdn B8Q D

Johnson-Merck Consumer Pharmaceuticals Co. v. Rhone-Poulenc Rorer Pharmaceuticals, 19 F.3d

- 25 -

EHFELC

DFWL

g

pear

SOD

at

O TX



Case 1:05-cv-01700-TFH Document 200 Filed 09/21/11 Page 26 of 43

AmendedVversion

125, 131+ G &LU DGRSWLQJ WKH 6HPBRQEVI&ia GdrpX L Rall V
Corp., 110 F.3d 1329, 1333 {8Cir. 1997) (citing the rule with approvajashmere & Camel Hair
Mfrs. Inst. v. Saks Fifth Ave. ) G VW &LU S, W LV ZHO(
proof that a defendant intentionally set out to deceive or mislead consurpersyaptiorarises thaf
FXVWRPHUV LQ IDFW KN\DINak HE Mdtird CG. M BiodpY\WHIGE, 66 F.3d 255, 258
WK &LU 3 >HIHQGDQW@ LQWHQWLRQDOO\ PLVOH

in fact deceived and [Defendant] wouKiDYH WKH EXUGHQ RI GHPRQVWUD

Thisrule has also been favorably citieg at least one court in thigrcuit. See Riggs Inv.
Mgmt. Corp., 966 F. Supp. at 12693,1 WKHUH ZHUH QR DFWXDOO\ IDOVH
plaintiff mustshow that defendant's advertising was misleading or confusing to consumers. A
plaintiff may shift this burden and presume actual conswmeafusion where the evidence shows t
the GHIHQGDQWY HQJDJHG LQ D GHOLEHUD Bt Bréwi&HS W L
Williamson, 778 F.2d at 40 3 >f ti@ lower court confronts an advegiment involvinditerally true
or grammatically correcttatements, the trial judge cannot make a finding of decepsgamless thg
parties provide evidence of substarmbout whathe person to whom the advertisement is addres
find[s]to bethePHVVDJH ~ L Q WkharksRi@ cratienwbitedN R W L Q J Wrlsiby/
acceptance, the Court must decideheiits applicability in thisiccuit norwhetherit requires
%gregious conductbecause Aristotle has not proven that NGP more likelp hot possessed suc

intent
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b. Evidence of Deceptive Intent

At trial, Aristotle offered severgbieces of evidence purporting to show that NGP has
intended to deceivies customersand the marketplagegarding the nature of the CAgfeement and

the sales to the Republic&iving PACs. The Court reviews this evidence below.

I.  The CANGP Letter of UnderstandifgV '"HILQHG 0D U

On March 23, 2004, NGP and CA conclu@ekétter of understandirthat precedethe CA
Agreement. JEX2. ThRO HWWHU GLYLGHG WKH PDUNHWYV RI HDFK
sell to the Political candidate and to Democrats and their allies (leadership PACs/unions/politi
527s) maket while CA will sell to the NorProfit, Trade AVVRFLDWLRQ DQG &R BES
1. $Q HDUOLHU GUDIW VKRZV WKDW OU 3HDUOPDQ LQVHU
language. JEX 3The implication is that Mr. Pearlman knewttize CA markets would be outsidg
1*3 fadvertisedPDUNHW R1 3RQO\ 'HP R F @i \db¥tradyQaths\hiide s bilyiop

message that NGP would never do anything to help get a Republican elected.

Mr. Pearlman testiéid that this language waot a substantivettempt to sharply define wha
D "HPRFWIOMLMF 2DV EXW UDWKWKLWARGWIFBWR3FRQHUPOO VY
did not include corporate or trade associaBP#tCs. Pearlmari,R | 8689. Mr. Pearlman testified
thathLV 3 FRUH” PDUNHW ZHUH SWKH FDQGLGDWHV WKH 1X(
committees; and leadership PACs. The people that were most closely tied to the candidates
ZHUH LQGLVSXW@ E®.\Bd bugfihig @riguge were an attempt to comprehensive
GHILQH ZKDW D 'H P RFdhiDhislsemeRat@idtub#uDgiven the context and that Mr

SHDUOPDQ FRQVLGHUHG WKMHKH ®DMQIRDQRWDSSHDUV FRQ
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market prisn? i.e., it defines a partisan sphere for NGP and a neutral sphere for CA with whom

considered acceptable to dedlhus, this evidence is unpersuasive.
il. 7KH &% $JUHHPHQWYV '"HILQHG ODUN

7KH WHUP 3'HPRFUDW ¥sed @ the WEPAHIAUetieubhdé¢igtamlicoes not
appear irthe CA Agreement iany form. This VXJJHVWV WKDW 0OU 3HDUOPD
inclusion in the preceding letter of understandsgprrect? i.e., it was not a sharp enough market
definition for the final agreementDiluting that notion, however, is the fact that the CA Agreemen
GRHV QRW GHILQH 1*3V PDUNHW &$TV PDUNHW LV GHI
rightt OHDQLQJ RUJDOWIOMHREHS WZIILRQ RI WKH 1*3 GHVNW

firms "JEX 1 at 2.

S$OWKRXIK-WHKB GUQJIKW  indhe QA Xdbekkent curiots, it is largely
irrelevant. Aristotle tried this case on the theory thatwRaD NHV 1*3 1V DGYHUWLYV
conclusion of the CA Agreemepér se, but theactwal salesthat occurred to the Republic&iving
PACs. See Bredhoff, TR | 122:1723; Fierst,TR VII 103:1#; 3O TfiA Br.1920; 30 YV 3 UH
Finding of Fact and Conclusions of Law 15, 34 hus the Court must find deceptive intent to s
tothoe PACs. To do otherwise would improperly uncouple the conduct at issue with the inten
perform that conduct.7 KH SUQBIOWLQJ " ODQJXonyH RW IR KJ U R @i 13

behind conclding the agreement as a whole and@siad to thosether markets But the Court hag

2 Even if Aristotle had tried the case on the theory thastgning of the CA Agreement was the specific condd

WKDW PDGH 1*39V DGV IDOVH DQG PLVOHDGLQJ LW ZRXOG IDF
ZKDW DOHUHDIXMDJ RUJDQL]DWLRQ" LV WKH RYHUDRe&InkGR QW H [
FRQVLGHUHG RQO\ &% WR EH 1*3V GLUHFW FOLHQW WKDW QR
that Mr. Pearlman testified that NGP would have vetoed such a sale. Aristotle suggested at trial that the
reason CA did not skeo any rightleaning 527s is because of this lawsuit. That may be s8,grrhaps
fortunately for NGP® the Court will never know.
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already found that the corporate aratlie association markets appega RSHU XQGHU 1*3qV P

~

prism, a prism to which Aristotle has not provided a more powerful alternatiues, even if the 52}
language did suggestdptive intent, the Court sees no reason to ascribsuatntent togranting

CA the other markets.

Reinforcing this conclusion is the fact tiNGP hadPACssimilar to the Republican Giving
PACsas direct clients before and duritige CAAgreementandapparently through trialSee
Trevelyan,TR V 10182. In fact, Aristotle personnel wesdmost certainlyaware that NGP service(d
bipartisanPACsbefore filing this lawsuit.In late 2003, the Kelly Services PAC switched from
Aristotle to NGP. Stoll, TR IV 29:3 8 (testifying that he was aware in 2003 that Kelly Services had
switched from Aristotle to NGP3}ge also JEX 76. Kelly Services had contributed more to
Republicans than Democrats in certain election cycles prior to the swWwHEeh267 Althoughit is
unclearwhether Aristotle knewaf such contributions specificallit is highly likely that Mr. Stolland

others at Aristotle wersavvy enough t&now that it was bipartisan

FEC records also confirm that NGP provided its software to corpordteaate association

PACs for years, at least some starting to use NGP before this lawsuiegamand continuing
after: Burger King PAC (JK 268); DallasFort Worth Association d¥lortgage Brokers (JEX 271)
Wine Institute PAC (JEX 260National Assomtion of Sharehlders and Consumers Attorneys
(NASCA™ - (; DN +Harris PAC (JEX 270 see also Trevelyan,TR VI 9:147:17.
1*39MV %XUJHU .LQJ 3%$& FOLHQW JDYH PRUH WR 5HSXEOL|FDQV
direct NGP client sinc2003. TrevelyanTR VI 13. NASCA was still a direct NGP client when it
gave more to Republicans thBemocratsn 2006. Id. 13H4. The Dallag-ort Worth Association of

Mortgage Brokers PAC gave more to Republicans to Democrats in 2004 while it west NG P

- 29 -
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client, and remained a direct NGP client at least thro@dl® 2ld. 16 7. Suchinformation is
publicly available, and there is monvincingevidence that NGP ever sought to hide it from

consumer$® See PearlmanTR 1164:58, 167:1347, 168869, 170:14, 174:947; Phillips, TR ||

203:44%. That such PACs never appeared bynamé *3qV ZHEVLWH LV RI OLWWOH |

WKH\ UHSUHVHQW D WLQ\ | /aRrdiheR @ nR evideBck \WGEP@ e d@iiedat hadH

such PACs to anyen Indeed, Mr. Trevelyatestified that certain NGP complieafirm clients
actually referredipartisan PAC$o NGPwho sometimes give more to Republicamst Democrats.

TRV 1525.

Relatedly, there is noredibleevidence that NGP was ashamed oflitect bipartisan PAC

clients that it attempted tgraftthem off onto CAto hide themorthatprior to signing the CA

AgreemeniNGP thought that increasiniig direct PAC dient roster was undesirable as an ideological

matter Moreover,n at least 199 NGP did specifically advertise thasild to norpartisan entities,
and since the summer of 2010 NGP has advertised tieatanded version of its software is

available to PACs.

iii.  TheCA Agreement and Confidentiality

Two other pieces of evidence cenc the confidentiality of the CA Agreement. First is thq
IROORZLQJ ODQJXDJH LQ WKH &% $JUHHPHQW S$W 1*31

prospects that NGB WKH PDQXIDFWXUHU R >3 3$&% grovicr-alegedly - (|

25
Republicas than Democrats in recent election cyclPdDNH 1*3 1V DGYHUWLVLQJ IDOVH

% See PearlmanTR 1 183:1021 (testifying that the NGP client lists proportionately recognized its client base

Indeed, outRI 1*3V DSSUR[LPDWHO\ mateg WAD@are Demd cpaiit \candidae Sifarfty]
committees or similar Deneoatic partisan organizationdEX 179;TR V 98:6909:1.
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showsthat NGP was the party mainly concerned with protecting the secrecy of the agrekiment
Pearlman testified th#his provision was not particularly important to him and thate was no
particular reason for NGP to maintain contractual control owedi$closure of the relationship;
rather, hesimply sought to control whatever he could when negotiating the terms of the contrad
PearimanTR 1 107408 Mr. Kern testified that CA also did not focus on who had the right to
disclose theagreemento CA customers.TR VIl 72. Moreover CA apparently did disclose that
33&%XLOGHU ZDV D UHEUD Q G H @hdntusioimQadRdd (KeBrRRWIN6RA W
63) and tere is no evidence NGP ever objecte@#£odoing so Thus this datum is underwhelming

as an indicia of deceptive intent.

6HFRQG $ULVWRWOH DUJXHV WKDW 1*3dnfidéhtididudivg the
course of these court proceedin gk UWKHU VKRZV 1*3fV IHDU Wrk®avulav K
reach the publicThis argumenis also unconvincingBoth Mr. Pearlman and Mr. Kern considere
the CA Agreement as generally confidential. Pearlfién| 107:54, 108:2122,109:18; Kern,
TR VIl 6265. In addition, following the filing of this lawsuiCA apparentibecameoncermed that
Aristotle would advertise its relationship with NGP in a false and misleading fashion if it were
disclosed.Kern, TR VII 6769. NGP claims to have shared this conce8ee Dkt. No. 82. Such
concerns appeao be at least somewhat legitimate Aaistotle wasted no time ibringingthe
PDUNHWS O D F H falong Wit the) ¢ petQof\hiR cadé/they occurredSee JEX 235
(press release regardininsealing of the CA Agreemeérnd DEX 503 (press releasegarding
testimony at trialvith a negativeNGP slant. Moreover,the Court only unsealgabrtions of the CA
Agreement the rest rerainedproperly confidentiat and the Court derives little deceptive intent
from hostilelit LJ D Q W V | ddriteRtbasovfid&riality of private businesagreements that are

regularly kept confidential.
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iv. TheWSJArticle

Aristotle claims that th&®VSJArticle contributes to the mosaic of deceptive intent because it

WU X P S HW Varicé 3viivthe Dethocratic Panyhen NGP had just concluded the CA
Agreemat which allows sales tihne Republican Giving PACsApparently, 1*3 TV 'HP Ry D

advertising increased following 2004, which was the year NGP signed the CA Agreement. Psg

w

arlman,

TR 11 12223. AvristotlearguesthaW KLV LV HYLGHQFH O&B®HIG3 DHWMU { HFFREG®

NGP PAC clients to CAld. 123. This argument makes little sense, however. As already discy

ssed,

NGP still had its own direct PAC cliends this time and did not transfer any such clients over to CA.

There is also no evidea that NGRvas on the cusp of signing numerous other direct PAC client
that NGP was then relieved went to CA insteldthis context, it is difficult to see why NGP woul

KDYH IHOW *HPEROGHQHG -
v. OU 3HDUOPDQTV 36KDGRZ &RPSDQ\’

In February 20057ine months after NGP signed t6& AgreementMr. Pearlman linked to
1*3V ZHEVLWH D ZHE OnRhE Wab ldgDéstatetdt. WWAHRX OG EH HDV\
other side, or form a shadow company to do so, but we have worked only for Derandriatsr

DOOLHV 7KDW IHHOV JRRRG1298G¢%* 0U3BBDOPPQQ FRQWUD

VLGH ~ ZLWK &nditReR BllieD WedrimanTR 1130. Of course, the implication is that Mr|

Pearlman wrote this because he actuallyfoich D 3VKDGRZ FRPSDQ\" ZLW.KBW

this could just as easily be an innocent commentfatanguage also directly implies that Mr.

2 Mr. Pearlman testified that he knew of companiestthdtactually done this througtor example, subsidiaries
in this maketplace. TR 1158:34.
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Pearlman did ndeel that he dicgnything improper ,Q WHUPV RI GLYLQLQJ 0OU

behind the CAAgreementthe Court thus considers thblog to be neutral

Vi. OU 3HDUOPDQY®BIogD UFK

In another blogSRVWLQJ GDWHG ODUFK OU 3HDUOPD
WKH JRRG JX\V™ ZKRHanmpahyD RGP W & DKW \2 L | avhidéeHthatPrio lokgel V
ZRUNV |, ZRXOG GR VR PH Wi blggladdl©ndtHing. It {S no more probative of

deceptive intent than any of the other NGP advertisements at issue in this case.

Vii. 1*31V 5HVS RGsMider QieRes

After Aristotle began itead campaign to educate the marketplace about this lawstt#in
customers contacted NGP to inqubeE R XW $ULVWRWICHTV PDIOYH UHV ISR
gueries was to circulate a statement by Mr. Pearlman to NGP cust@eed=X 33 Peariman,TR |
11920 (H[SODLQLQJ WKDW -(; ZDV IRUZDUGHG WR HYHU\R

ZDV SRVWHG RQ .lih3devad HeEt)itLsvutes that

[A] small number of nofpartisan PACs use a version of aaftware. Aristotldhas focused
on this handful of nopartisan PACs, which they conveniently neglect to mention gave a

3HDL

Q ZUF

WH W

QH R

majority of their contributions to Democrats this past cycle, in order to pretend outrage about

ZKDW $ULVWRWOH FODLPV LV 1*3V LPSXULW\

NGP also forwardeduch language to specific customers who contacted NGP to inquire about

allegations.Trevelyan, TR VI 95. Aristotle claims this is further evidence of deceptive intent
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because it does not specifically disclose that some PACs were giving more tdidaasuban

Democrat<®

The Court finds nothinguspiciousabout this message simply because NGP didasititself
in the worst light.It does not denthat some of the PACs gave more to Republicans than Demo
DV FKDUJHG LQ $ UrgVMoRUVED, lit BXplidtie réctdyhitels Yhatpartisan PACs use
1 * 34[softwareand given the apparently commavell-known,andunpredictable contribution
patterns of bpartisan PACs,R FRXQW WKLV PHVVDJH DV GHFHSWnh¥H

far too little credit.

1*31V FRQYHUVDWLR Q Vrethifowdthiy/ ®htkisioh Ante@baicfed dMscuss
at trialseem to support the story that when customers contacted NGP to discuss the Aristotle
NGP acknowledged the ads, bupkined that the entities in questiare.( Republican Giving
PACS9 were bipartisan corporate and trade association PACs. DEX 505; TrevieR/&iQ1 ©8.
7TKHN IXUWKHU VXSSRUW WKH FRQFOXVLR QnieikdDwreXaiaiRe@n C
factt RQH UHSRUWHU WKDW FRQWDFWHG 1*3 ZDV X Qd5that W
NGPserviced Repblican PACs and was surprisediearn that the PACs in question were bipartig
Trevelyan,TR V 97:1047. Again, the Court discerms deceptive intent from such

communications.

3 NGP has never explicitly stated in any of its advertising or public messaging that it was permitting its sof

be used by PACs which were giving more money to Rigans than to Democrat®earlmanTR | 11246;
Pearinan, TR Il 126; TrevelyanTR V 2021, 2880,47; TR V 3688.
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viii. 5HFHQW &KDQJHV WR 1*37V $GYHUW

1*3 KDV GURSSHG WKH ZRUG 3RQO\" I[URP WKH SKUD
advertising in about May 2000 ORQJ ZLWK VLPLODU ZRUG&WRQIEMBLIGH [
Mr. Pearlman has testified thattteK DQJH PDGH OLWWOH GLIIHUHQ F SeeL
PearlmanTR 113587; Trevelyan]TR V 9:2+ 6HFRQG 1*3 GURSSHG WH
its website in approximately May 2008though NGP continues to clatmt LW LV 3SDUW
standard customer proposal and in recent advertisements and a recent press release. TReVel
89, 12; JEXs 5%0 p. 285961. Mr. Trevelyan testified that such changes resulted fraoutine
rewriting of N*3qV PDUNHWLQJ ODQ@RXDG H9), bt Mry H&&IPa@so suggested

that this lawsuiplayedat leastsome role in th&e two specifichanges Id. 17 49.

Based on this evidence, it is likely that such changes wégast in some way spurred by th
lawsuit. However, that does not necessarily mean it is evidence of deceptiveiraentilty
conscience NGP made these changes as a part of a revision to its general advertising and we
2009; itwas not a kaejerk reactim to this lawsuit, filed in 2005Indeed, if NGP could maksuch
alterations to its advertising and still convey a message that is substantially similar, iapoegd to
be a cheagambitto possiblyenda long bitter, and expensiviawsuit Such changes arsinimally

probative of deceptive intent.

iX. 7KH S0ORVDLF" RI " HFHSWLYH ,QWHQW

When consideringvidenceaelated to falsity, ji] he entire mosaic should be viewed rathe
than each tileV H S D U DNUN#IGRP@, Inc. v. Pfizer Inc., 351 F. Supp. 2d 226, 248 (S.D.N.Y.
2005)(quotingAvis Rent A Car Sys., Inc. v. Hertz Corp., 782 F.2d 381, 385 (2d Cir. 1986Even

viewing the evidence as a whole, however, Aristotle hashmt/nthat it is more likely than not Mr.
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Pearlman was hatchirggplot to deceive his customers upon signing the CA Agreemespecilly
vis-a-vis thePAC and tradassociation marketsThere are too many credible, innocent explanati
IRU 1*31V E HKd&ndlviduapieces of evidence are too weak. The disrbatween them ar
too thin. Aristotle simply weaves too delicate a web to support the burden it must BearCourt

therefore cannot find deceptive intent.

3. Evidence of Likely Market Deception or Confusion

During this caseAristotle has triedhardto deploy legal arguments that channel the Court
away from considering whether thereciedibleevidence that consumers were likely confused o
GHFHLYHG E\ 1*39Vhexéa3d0oH toMhisVsLsiniiethe record is almost silent on this
issue In the end, that silence is deafeningQGHHG 3>L@Q FRQVLGHULQJ FH
DGYHUWLVLQJ WKH SXEOLFYV LPSUHVVLRQ Brown&KH RQO
Williamson, 778 F.2d at 3¥0 (internal quotatio marks and citation ométl). Nevertheless, the

Court considersvhat evidence there is below.

a. Emails Requesting a Refund

The askngp.com website had a feature where a user could generate an M@Rjlusing a
stock message that Aristotle provides on the website, expressiogro@bout the lawsuit and
broaching the possibility of a refund that customerJEX 265. Congressman Stephen Cohan
NGP customergpparently chose tgenerate one of these emails to NGP. JEXN3G.Trevelyan
responded to Mr. Cohen by email, pidimg the names of some of the Republic&ngng PACs,

and alssayingWKDW $ULVWRWOHYV ZHEVLWH 3PLVOHDGLQJO\
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Republicans, but not their contributions to your 2008 campaign, and'dtherRFUDWYV ~ -
JEX 246is an email from Mr. Trevelyan tamselfapparentlynemorializing & oralconversation he
KDG ZLWK 0OU &RKHQ UHJDUGLQJ $SULVWRWOHTV DGV VW
some of these PACs did inctagive more to Republicans thamiocrats in certain cycles. Both
FRPPXQLFDWLRQV LQGLFDWH WKDW 1*31V H[S O B3¢0 &so/BEX(
505 at 7.Mr. Pearlman testified that nobody ever actually requested a refund from NGP based
$ULVWRW O H hwhiDlanweuit, JieMAIng IPrMCahen. Pearlmai 1124:1749; Pearlman,
TR 11 62:45. JEX 264 is anothexxample of this type of emaftom a Ms.Estelle DandreaAgan,
there is no evidence that this person ever actually requested a refund or Bhgaione to her or

her organization

b. The Hamilton Report

The Hamilton Report is another source of purported anecdotal evidence of likely decep
The Hamilton Report summarizes responses titaneenNGP-clientinterviewees drawifrom
Democratic cenpaigns. JEX 194 at 1All interviewees had previously been sent a letter from
Aristotle, attached as an exhibit to the Hamilton Report. The letter stateag other thingshat
NGP3TXLHWO\ VHOO>V@ LWV VRIWZDUH Waniz&ixns khaDppoRite K H
VLIQLILFDQW VXSSRUW WR 5H $dX(Btadchmendiy Hamlen R2port) QivisH
unclear whether customers knew that the PACs in questions weaetisan, or whether the

customers thought the described PACsendeologically Republican.

The Hamilton Report has twmowerful thrusts First, there is evidence that people remain

generally interested in the lawsuBee id. D W 8 >T@KH PDMRULW\ RI UHVS
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follow information around ttf FRXUW FDVH DQG UHPDLQ . iwvadtinHisW HG L Q

case $ not likely deception, howeveindeed, to suggest that the Court will have evidence of

consumer deception only after it issues its opinion is to put the cart before the horse.

Second, the report states that customers were generally unwilling to say they would be
entitled to a refund from NGP if the Aristotle letter were true, and that no interviewees had act

requested a refundd. at 1, 4. The report goes on to saylihttiefe is very limited emotional

ually

UHDFWLRQ WR WKH LGHD WKDW 1*3 VHUIY Ht\6. HIR Wgoért' tHdPeRoFeU D W \

offers scant evidence of likely consumer deception or confusion.

c. Email fromJan Schneider

JEX 218 is an email froan Schneider to John Phillips in response to an Aristotle ad
UHJDUGLQJ 1*39V '"HPRFUDWLF SHGLJUHH LQGLFDWLQJ
3ZLOO VZLWFK™ WR $ULVWRW Q@ltheider(was appateRtl HevélBP diént, 6
NRU GLG VKH VZLWF Wai#'iR tileledtion Ryalepedhtng\tiie levdil. TrevelyanTR

VI 47#9. Thus, the emaibmaindittle more than a curiosity.

d. EmailRegarding the WSJ Article

JEX 24is an email from a NGP client who, reactinghie ¥#WSJ Article, appeared concerne
with the possibility that the NGBlient bipartisan PACs may be viewed as Democratic P/AEs.
PearImanTR Il 118:489. Interestingly however, the client does not appear concerned that the |

pollute NG3 TV 'H P Rriytizdéntials.Indeed it appears to illustrate thahe NQHZ R 1+ 3

2 2QH TXRWHG LQWHUYLHZHH VWDWHG. WWDW W/ERIWKMHWHV D WG K
NGP to hear its take on the lawsduitl. at 6.
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partisan PAC clientall along and had furthermore never raised such concerns in the pastisis

1*39MV UHJXO D U TheEmallisWhWawelep, $omewhat probative that dime person thought

WKH :6- SUWLFOHYTV FKD U p&sttialytohiusing A i@ Gourtnddes Mwever, that

WKHUH LV QR HYLGHQFH WKDW DQ\ RI 1*3V ELSDUWLVD

article.

e. 1*39V &XVWRPHWUSGNZEWLVIDFWLR

A 2010 NGP Satisfaction Survey recordedr instance where customers stated one of thq
reasons they chose NGP was due to its democratic allegiance.0JBY¥e&ifically, the customers
stated that they chose NGP becausésof' HP R F bDawe'FD QG EHFDXVH LW ZD
But both of these statements are &U¢GP is indisputably a Democratiocused firm and has an
undisputed alliancerith Democratic candidates and institutions. Thus, such responses are not
specific enough to illusaite that the customewngere likely GHFHLYHG E\ 1*3V LQG
RepublicanGiving PACs See also JEX 113 p. 1102 (Aristotle record indicating a customer is
switching to NGP becausiter alia 3WKH\ RQO\ ZR U NEweh WWtKey wdreMdénce of

deception, these responsmsnpriseonly roughly 5% or less of the total responsése TR | 148 #9.

f. Customers Contacting NGP for Clarification

$V DOUHDG\ GLVFXVVHG VRPH 1*3 FXVWRPHUV FRQV
related tahis lawsuit. There is no evidence that, after discussing the issues with NGP, that an
FXVWRPHU WRRN DQ\ DFWLRQ HYLGHQFLQJ WKDW WKH F
advertising. In fact, sich a pattern seems just as probativfenot more s02 WKDW $ULVWR

the one<reating the confusion
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g OU 3KLOOLSVTV 7THVWLPRQ\

OU 3KLOOLSVY WHVWLILHG WKDW KH EH GpLi¢htédHad W KD
campaign regarding the allegations in this lawsuW KHUH Z DV 3 FxevtVaray Hdon REGPY]
TR Ill 612 41. However, the Court has eramples of such movemefitThe Court furthermore
has no idea how many customers Mr. Phillips believes left NEPould be negligible Mr. Phillips
also testifiedhat persons had told hithat, because o$ U L V \aRdAh@paidhythat if the allegatior
in the lawsuit proved true, they would consider themselves deceitvgd TR IV 6 . Again, even
if this were true, it is notvidence ofikely deception; the Court requires evidencat ttustomers felt

deceived without havingttell customers that they were.
h. ConclusionRegarding Likely Deception

36RPH FRQIXVLRQ DQG PLVXQGHUVWDQGL Q JTieWihhar®
Act deals only with confusion that exceeds thePiot. Q WKH KX P D @ir$t Re@lt GMup R ¢
Corp. v. BCE Emergis Corp., 269 F.3d 800, 805 (7th Cir. 2001) (citiRged-Union Corp. v. Turtle
Wayx, Inc., 77 F.3d 909 (7th Cir. 1996)). The number of persons in the marketplace thakemyst
be deceivedW R VDWLVI\ WKLY LQWXLWLYH WKUHVKROG 3KDV |
significant, significant portion, or a substantial portion of the intended audieNt&CARTHY ON
TRADEMARKS AND UNFAIR COMPETITION § 27:57 (4th ed. 2006) (interngliotation marksnd
footnotes omitted).The evidence in this caseven taken as a whokatisfies neither these nor any

reasonablstandardSURYLQJ OLNHO\ GHFHSWLRQ DPRQJ 1*3fV FX

0 Mr. Phillips may alse have beemistaken. He may, for exampktagve EHHQ UHIHUHQFLQJ 0V
discussed abovesSee Phillips, TR IV 6 (discussing an email in this context that appears to match Ms.
6 F K Q HL ®H Tr&wlyan testified that she was not a NGBtemer only after Mr. Phillips finished testifyin
at trial.
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No surveys were offered. No expetestified. No customers testifiedSULVWRWOHYYV PDUNH

perspectiveemains unprovenWhat evidence there is at best provides weak anecdotal evidencg that

a few specific personaight havefelt deceivedr confusede\ 1 * 3V bx@Wall the Court
knRZV $ULVWRW sert§dadreEidemBnixsUiat\triggerethnysuchreactions could have

been a or the source of that confusibn.

Thus, S ULVWRWOH KDV QRW GHPRQVWU Dfdldd emsléadingy, dr*3 TV D

likely deceptive. 1 * 34unclean hands defensg¢hereforePRRW DQG WKH &RXUW,

counterclaim.

II. Conclusions of Law: NGP’s Counterclaim

1*31V FRXQWHUFODLP FRQVLVWHG R ldo¥ ¢f tiesedladsV R W
remained live after snmary judgment. J&E125. Aristotle sent thiadvertisement to clients of bot
companies comparing itself to NGPatly before the 2006 electionn this document, Aristotle

FRQWHQGHG WKDW 1*3 GLG QRW KDYH (LQVWUXFWLR(

3D ®¥maWHO\ WKH VDPH" DV $ULVWRWOH¢fV

A. The Instruction Manuals

At the summaryydgment phase the Court found that the only triable issue regarding the

SLQVWUXFWLRQ PDQXDOV™ ODQJXDJH ZDV ZKHW K BEtW9WIKeH

st OU 3HDUOPDQ LV DZDUH RI QR FXVWRPHU HYHU VD\LQJ WKDW
left NGP because of this issu&R Il 1546.
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claimfails for the same reasons as Aristétf V F O D L NGPId@ferédhb&rediblesvidence of
deceptive intentelated to this adand no evidence that customers were likely deceivednfused

byit. The Court quickly finds, therefore, that Aristotleyails on this issue.

B. The Pricing Issue

7TKH &RXUWTV VXPP DU \efiiuk@sbRét QheéthrrSHidniuQge was false o
PLVOHDGLQJ W LV XQGLVSXWHG WKDW VLQFH EHIRUH
been that in directampetition with NGP for a prospective customer Aristotle will match or beat
1*39MV VDOBWISRE M2R5, 64; Phillips,TR 1l 153. The language therefore, is not
literally false. There is furthermore no evidence of deceptive intent on Ari§tetleSDUW UH |
language, and again NGP has offered no evidence that consumeligeledeceivedr confused

by this statement. Aristotle must therefore prevail on this issue as well.

V.  Attorneys’ Fees

Both partieshave asked the CourttoawaVd KHP DWWRUQH\VY IHHV SXlI|
WKH /DQKDP $FW 8 6 & ¥ D 37TKH FRXUW LQ H[FH
DWWRUQH\ IHHV WR WKHK S UHVOUW ISHIUSFBIUWHY QRWKLQJ

case as to waaint granting either party attorney feeduch requests will therefore be denied.
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V. Conclusion

Mr. Phillips and Mr. Pearlman built their competitive and successful companies from th
ground up. For that they should be congratulatéafortunately, te competitive fighbetween them
hasbecomeso bitter and vigorous that it hagilled out of the marketplacento the field of the
courtroom Having failed in their respective burdens of proof, there is no relief to be awarded t

litigants in this cae under the Lanham Act.

An appropriate order shall accompany this memorandum.

September 22, 2011 s/ Thomas F. Hogan

Thomas F. Hogan
UNITED STATES DISTRICT JUDGE
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